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Mental Health Issues on College Campuses
By Lydia Hoffman Meunier and Carolyn Reinach Wolf

Introduction

Several recent and much-publicized campus sui-
cides have drawn attention to the issue of increasing
numbers of students on campus with a diagnosed men-
tal illness and highlight the challenges this issue poses
to educational institutions. A less visible, but equally
troubling challenge, is the increase in the number of
students on campus experiencing all forms of psychi-
atric disorders. In a recent survey, over 90% of the
directors of college counseling centers stated that the
problems presented by students with significant psy-
chological disorders are a growing concern on campus.!
Claims data also indicates that in recent years demand
for mental health services on campus has increased
steadily and, in some cases, dramatically.2

This article examines the impact of the increased
incidence of mental illness on campus, the inherent
legal issues in managing mental illness in the campus
setting, and discusses a much-anticipated decision in a
Massachusetts case, Shin v. Massachusetts Institute of
Technology. In the Shin case, the parents of a student
who committed suicide in her dorm room sued the
Massachusetts Institute of Technology. The school’s
motion for summary judgment was granted on several
claims, but denied with respect to the claims of negli-
gence against the counseling center’s medical staff and
school administrators. The Shin case illustrates that
post-secondary institutions must now recognize, evalu-
ate, and appropriately respond to the increasing num-
bers of students experiencing psychiatric problems on
their campuses in a way that protects students as well
as the institution.3

The Problem

Most students enter college at a developmentally
pivotal time. Students are likely to be dropped at their
freshman dorm by parents whom they have lived with
their entire lives. Adjusting to the relative freedom and
autonomy of campus life, increased academic demands,
and an entirely new social milieu will be managed dif-
ferently by every student. Traditionally, counseling cen-
ters have dealt with roommate disputes, relationship
issues, substance abuse, academic anxieties and identity
issues. More recently, campus counselors report that in
addition to typical adjustment problems, counselors are
increasingly seeing clients with severe psychological
problems, and of those many have significant psycho-

logical disorders.# While mostly anecdotal, it appears
that a perfect storm of factors are contributing to plac-
ing a greater number of vulnerable people on campus.5

Psychiatric diagnosis and treatment have pro-
gressed rapidly in recent years. Many conditions such
as mood disorders, anxiety disorders and eating disor-
ders were barely recognized a generation ago. With
recognition came treatment, especially medication, that
can dramatically diminish symptoms and permit those
affected to function far closer to their potential than in
years past. As a result, students who would otherwise
have been precluded by their mental illnesses from
completing high school are able to do so successfully,
and to enroll in colleges and universities.

A positive societal adjustment is also at play as the
stigma of mental illness is decreasing. Awareness of the
prevalence, variety, and ability to treat mental illness
has increased, and the acceptance of those in our midst
who are affected with mental illness has likewise
increased. It is not unusual for children to be medicated
at an early age for conditions such as attention deficit
disorder and hyperactivity disorder. The prospect of
individuals with psychiatric disorders living and work-
ing among us is no longer a frightening anomaly.

Many psychiatric conditions develop or are discov-
ered in early adulthood. Conditions such as depression
and bipolar disorder often develop at this time. Anxiety
disorders, including panic disorder and obsessive com-
pulsive disorder, may be triggered by stressors, includ-
ing those typical of campus life. Eating disorders, such
as anorexia nervosa and bulimia nervosa, are most like-
ly to develop during these years. Substance abuse may
also become apparent in the campus environment.
More severe psychiatric disorders, including schizo-
phrenia and other conditions associated with psychosis
often develop in late adolescence.

Students may be slow to recognize the symptoms of
many of these disorders. Most symptoms, such as
insomnia or increased sleep patterns, weight gain or
loss, restlessness, fatigue, mood swings, increased anxi-
ety, worry and tension, inconsistent eating habits, and
the use of drugs and alcohol are probably an aspect of
most students’ experiences at college. Often, consider-
able time passes before the student recognizes these
symptoms constitute a problem. Once a student has
come to recognize he or she needs help and seeks assis-
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tance, it may be some time before a condition is stabi-
lized. However, students who do seek help for a psychi-
atric disorder that develops while at college stand a
very good chance of being effectively treated, and are
often able to resume or maintain their presence at
school.

The increased demands on college counseling cen-
ters is attributable in large part to these essential
changes in the treatment and perception of mental ill-
ness. It is essential that schools recognize the issues
attendant to a student population that includes those
with psychiatric disorders, and develop strategies to
manage mental health issues in a way that protects both
the institution and the students.®

The Parties

College campuses are typically micro-societies con-
sisting of students, administration, and staff functioning
as a self-contained unit within a larger community. In
this context, the impact of even a single student experi-
encing symptoms of a psychiatric disorder is likely to
affect most components of the campus community.

Counselors and Counseling Centers

The range of mental health services available on
campus can vary widely, but on all campuses, college
counseling centers are on the front line in evaluating
and responding to the increasing incidence of mental
illness on campus. A core mission of college counselors
has been identified as “improving retention and gradu-
ation rates” through their work.” At a minimum, coun-
seling centers must address the needs of students who
come to the center seeking assistance by assessing the
severity of the student’s condition and providing med-
ically appropriate treatment. In light of the Shin deci-
sion, this basic activity must be re-evaluated by the
counseling center and the administration. Counseling
centers must now be cognizant of the duty to assure the
safety of these students and even others on campus
under some circumstances.

Most campus counseling centers are also actively
involved in education and outreach efforts to identify
at-risk students and encourage them to seek treatment.
As the number of students arriving on campus with a
history of a psychiatric disorder increases, the counsel-
ing center may assume an oversight role in managing
these students’ illnesses and medications. As a compo-
nent of the institution, campus counseling centers are
also uniquely challenged to dodge potential conflicts of
interest and confidentiality breaches. Campus counsel-
ing centers also may find challenges in continuity of

care, as students leave campus and possibly experience
stressful situations without the benefit of ongoing coun-
seling.

Students

An inevitable feature of the prospective freshman’s
campus tour is a recitation of the resources available to
meet student needs and security measures to assure
student safety. Students do not typically arrive on cam-
pus concerned about their personal safety or believing
that the school will fail to meet the student’s health
needs.

Students who are diagnosed with a psychiatric dis-
order or who have experienced symptoms of mental ill-
ness before attending college or university may or may
not disclose this fact to the schools. Most schools do not
directly ask students to disclose information pertaining
to mental health history, but may ask about prescribed
medication or general ongoing health concerns. Stu-
dents may not feel comfortable disclosing this informa-
tion before they even arrive on campus, as they are
uncertain about with whom it will be shared and
whether it will affect them socially or academically.

“It is essential that schools recognize the
Issues attendant to a student population
that includes those with psychiatric
disorders, and develop strategies to
manage mental health issues in a way
that protects both the institution and
the students.”

At most campuses students attend classes together,
eat together, socialize together and live in close proxim-
ity to one another. It may be readily apparent to other
students when a student is experiencing psychological
problems. It is not unusual for students to assume a
duty in caring for their peers who are experiencing
symptoms of mental illness, particularly when the
affected student is reluctant to seek counseling services.
Students who share living space will inevitably be
affected by the condition of their peers, and may find
themselves in the demanding role of monitoring and
counseling a peer. Schools may place a burden on stu-
dents in a supervisory role, such as Resident Assistants,
to refer students to counseling and report instances of
concern, and outreach programs typically encourage
students to be involved in getting others to treatment.
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Parents

Most students entering college are, or soon will be,
eighteen and are therefore adults for most purposes.
But there is a distinct and growing expectation that par-
ents will play a continuing role in their offsprings” lives.
The phenomena of parents hovering over their adult
offspring has been identified as “helicopter parenting.”
This emerging trend is attributable to many factors,
including smaller families, the increased cost and com-
petition of education giving rise to a sense of entitle-
ment, increased communication modes, such as instant
messaging and cell phones, that allow parents to closely
track activities, and intimate parental involvement in
their children’s academic, sports and leisure activities
throughout childhood.8 Helicopter parents expect to be
well-informed by their children and by their children’s
schools. These parents expect their children’s needs, as
expressed by their children, to be promptly addressed
and are not shy about intervening, with or without their
children’s knowledge. Colleges note that today’s par-
ents are not hesitant to make demands on college
administration and services and expect institutions to
be responsive to their concerns.

Administration

An incident involving a mentally ill student, partic-
ularly a student suicide, is devastating to the adminis-
trators and staff involved and impacts the entire cam-
pus community. The public reaction to such an event
can be similarly difficult. Less dramatic, but more com-
mon and nonetheless disruptive, a student struggling
with a psychiatric disorder may impact a roommate, a
dormitory, a classroom or the entire campus. A stu-
dent’s mental illness may potentially affect the academ-
ic performance of the ill student (and those around him
or her), and ultimately could affect admission, reten-
tion, and graduation rates. Campus resources must be
stretched to meet these existing needs. Finally, there are
many potential legal liabilities for colleges and universi-
ties related to their treatment of the mentally ill student.

The administration’s approach to this issue must
balance protecting the individual student with the
integrity of the institution. From a public relations
standpoint, prospective students may be seeking evi-
dence that the school provides extensive counseling
services. An institution’s ability to address student
mental health needs is even becoming a factor in col-
lege application decisions.? Conversely, students may
perceive incidents such as campus suicide as evidence
that a college is unable to meet student needs.

Potential Pitfalls

Confidentiality and Disclosure

Campus counseling centers are uniquely challenged
to meet their obligation to maintain patient confiden-
tiality set out in professional ethical standards as well
as in law and regulations.10 Counseling centers report
that parents, administration, and other departments of a
college or university often feel entitled to confidential
information. The college community setting also pres-
ents special challenges in preventing disclosure. In con-
trast, recent cases have indicated that schools should dis-
close under some circumstances, and could face liability
if they fail to do so. Institutions should be prepared and
willing to consult legal counsel with specialized expert-
ise in mental health, psychology, risk management, or
privacy law, either alone or as co-counsel to university
counsel to review present policies and address specific
disclosure questions. Advice and counsel regarding
these and related matters should be available and acces-
sible to ensure preventive measures are in place and to
respond appropriately in a crisis.

Applicable Regulations

The treatment relationship has long been subject to
confidentiality rules. In general, providers, including
psychiatrists, psychologists, and social workers, are
prohibited from disclosing treatment information for
adult patients. Under state licensing laws, such disclo-
sure would constitute professional misconduct. Federal
regulations also prohibit disclosure of health informa-
tion under the Health Insurance Portability and
Accountability Act of 1996 (HIPAA) and the Family
Educational Rights and Privacy Act (FERPA). HIPAA
does not apply to education records covered by
FERPA.1! FERPA establishes a series of privacy protec-
tions and access requirements related to educational
records. FERPA defines “educational records” as “those
records, files, documents, and other materials” that (1)
contain information directly related to a student; and
(2) are maintained by an educational agency or institu-
tion or by a person acting for such agency or institution.
Records maintained by campus counseling centers are
generally subject to FERPA. It is conceivable that
records created and maintained by a campus-based
clinic that is not funded or run by the university would
not be subject to FERPA, but this material would then
be subject to HIPAA. In any event, the records remain
subject to state privacy rules. While there is no private
right of action for violation of either HIPAA or FERPA,
there are substantial civil penalties for a violation of
these rules, including termination of all government
funding of a college or university.
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Potential Disclosures

Counseling centers report that it is not uncommon
for a student’s parents to expect notification of any con-
ditions affecting their children. Parents may be dis-
mayed to learn that if their child is eighteen, federal
and state law generally provide that their child’s writ-
ten consent is required for disclosure of education and
health information. Students who are struggling at
school may be very reluctant to authorize disclosure to
parents. Schools must determine whether and when it
is appropriate to break confidentiality rules and com-
municate a student’s condition to family. It has been
our experience in counseling a variety of health care
facilities on this issue, that the facts may dictate a “pick
your liability” dilemma, and the advice of counsel is
essential in weighing the choices.

The close proximity of students and the frequent
contact with staff inevitably result in a community of
shared knowledge. Students and staff may contact the
counseling center with their concerns about a particular
individual, and may feel responsible for assuring that
the troubled student is receiving treatment. The small
size and limited resources of many campus counseling
centers may also result in unintentional disclosures.
Counseling centers have described situations where
confidentiality is compromised by student employment
at the centers, students encountering one another when
seeking treatment, and one counselor even described a
practice of conducting admission tours through the
counseling center.12

Intra-facility Disclosures

In addition to the professional and legal conflict of
interest rules applicable to all counseling professionals,
the accreditation standards promulgated by the Interna-
tional Association of Counseling Services note that,

it is critically important that the service
be administratively neutral. If it is per-
ceived as being linked with units that
are involved in making admissions, dis-
ciplinary, curricular, or other adminis-
trative decisions it can severely restrict
the utilization of the service. Such per-
ceptions may prevent students from
seeking services for fear that informa-
tion they disclose may negatively affect
their college careers.

It is not uncommon for the administration to
believe that, as an entity within an institution, the coun-
seling center is subject to the greater interests of the
institution. Typically, the Dean of Students, or similar

administrative office, is charged with overseeing all
issues related to students” well-being on campus. While
it is natural and desirable for this office to work closely
with counseling professionals, these interests may
nonetheless diverge.

The administration or other departments on cam-
pus may feel entitled to confidential student informa-
tion as a matter of course. Examples raised by counsel-
ing staff include requests for information for use in
housing determinations, to be provided to resident
advisors; for inclusion in records for special programs,
such as study abroad or internships or as needed to
prepare recommendations for programs, such as the
Peace Corps or federal agencies; for use in preparing
statistical information; and for use in readmission deci-
sions. Counseling centers have also been requested to
provide student health information in special situations.
For example, counseling centers have been asked to
provide information in the defense of a lawsuit brought
by a former counseling client against the university in
which the counseling center is not a party. Similarly,
information was requested for use in investigating a
sexual harassment claim by a student counseling client
against a staff member. Some counselors report that
deans have demanded to be provided with information
on all clients who have expressed any suicidal ideation
and some request forensic information on clients.

The administration may ask the counseling centers
to evaluate whether a student should continue or be
readmitted to school following an incident of concern to
the administration. This is particularly troubling if a
student had been in treatment with the evaluating
counselor. A variation of this request is an administra-
tive request for an evaluation of a student client’s readi-
ness for a particular academic program. Depending on
a particular institution’s policy toward students with
mental illness, the counseling center may be asked to
evaluate a student upon admission, if a history of men-
tal illness is disclosed, in order to determine the reason-
able accommodations the facility must or is able to pro-
vide to the student, should he or she be admitted.

In addition to penalties for violating state and fed-
eral privacy rules, the institution and/or counseling
center staff could face liability and monetary penalties
for damages resulting from such disclosures. If an insti-
tution violates confidentiality by improperly providing
information to a potential employer or graduate school,
and it can be shown this resulted in the student not
obtaining employment or admission, the disclosing
institution will certainly be vulnerable. Counseling staff
have reported administration requests for client infor-
mation for use in a client’s application for admission to

NYSBA Health Law Journal | Spring 2006 | Vol. 11| No. 2

45



SPECIAL EDITION: SELECTED ToOPrPICcS IN MENTAL HEALTH LAw

the bar (the state was not specified). An illegal disclo-
sure in this circumstance would certainly create poten-
tial liability.

While it is difficult to imagine a student prevailing
against a university for damages the student incurred
as a result of a disclosure that prevented the student’s
suicide, it is not so difficult to imagine in some of the
other disclosures discussed above. Campus counseling
centers and the administration must be aware of when
intra-facility disclosures are necessary and permitted, or
even required, and when a disclosure would violate
confidentiality rules.

Americans with Disabilities Act and the
Rehabilitation Act

Students with mental illness are afforded protection
under both the Americans with Disabilities Act and the
Rehabilitation Act of 1973. Under these laws, “reason-
able accommodation” must be made for those with dis-
abilities and an individual may not be denied participa-
tion by reason of his or her disability. Most psychiatric
disorders are a disability under both laws.

Section 504 of the Rehabilitation Act of 1973 (the
“Rehab Act”) and implementing regulations require
that all post-secondary institutions receiving federal
funding (virtually all colleges and universities) must
make their programs accessible to students with psychi-
atric disabilities who are “otherwise qualified.”13 This
rule is applicable to the admissions process, as institu-
tions are prohibited from having eligibility require-
ments that screen out those with disabilities and appli-
cants may not be asked if they have a disability,
including a history of mental illness. The Rehab Act is
applicable to the enrolled student, as the institution is
required to make reasonable accommodation for the
individual’s disability, including psychiatric disabilities.
Any criteria that are imposed by an institution must be
based on actual risk and not on stereotypes or assump-
tions. The prohibition on excluding an individual from,
or denying participation in, a post-secondary program
by reason of his disability will also be implicated in an
institution’s decision to dismiss a mentally ill student.

The Americans with Disabilities Act (ADA) was
enacted in 1990, several years after the Rehab Act. The
ADA extended the protections of the Rehab Act to a
much wider realm, and created other protections for
those with disabilities. The ADA imposed administra-
tive requirements, but had little practical effect on col-
leges and universities, as most institutions were
required to implement the provisions of the Rehab Act

years before. Institutions that are not subject to the
Rehab Act are almost certainly subject to the ADA.

A disabled person who requests and does not
receive accommodation under either the Rehab Act or
ADA may make a complaint to the Office of Civil
Rights of the U. S. Department of Education. Both the
Rehab Act and the ADA provide a private right of
action. A complainant may seek injunctive relief and
may even win monetary damages if the discrimination
is determined to be intentional.

In Loco Parentis

The doctrine of in loco parentis, wherein an institu-
tion stands in the place of parents, has been much dis-
cussed in the context of an institution’s responsibility
and liability for student safety. The doctrine has come
to be applied to the concept of colleges” and universi-
ties” responsibility for the safety of a student’s character
and morals, as well as the student’s physical well-
being.14 Although traditionally in loco parentis was
applied as “a shield for colleges, not a sword for stu-
dents” allowing institutions to impose authority on stu-
dents,15 New York courts have cited this doctrine (or
more accurately the abandonment of this doctrine) in
discussing the absence of a duty running from the insti-
tution to their students. Under this reading of in loco
parentis by New York courts, universities and colleges
have enjoyed a general aura of protection from negli-
gence claims. Other theories negating institutional lia-
bility include charitable immunity, governmental
immunity, proximate cause rules (cases have held that
injuries were not proximately caused by universities,
but by intervening, superceding events, such as an
attacker or the illegal use of liquor), and contributory
negligence theories.

Nationally, a trend away from a general protection
from liability has been identified and attributed to the
erosion of immunities in tort law, the demise of contrib-
utory negligence, increased awareness and disapproval
of excessive use of alcohol, and the swinging of the
societal pendulum back toward parental involvement
and oversight in the lives of their children, even chil-
dren over the age of eighteen.16 FERPA is a signpost on
this road. Passed in 1974 in the wake of student
activism and the lowering of the voting age in 1972 as
part of a movement to treat those over eighteen as
autonomous adults, FERPA effectively codified the pri-
vacy rights of students over eighteen. However, in
response to the increase in the drinking age from eight-
een to twenty-one, FERPA was amended in 1998 to per-
mit colleges to overrule students” wishes and inform
parents of students under age twenty-one when a drug
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or alcohol law is broken. Recently, courts in several
jurisdictions have been holding that, under certain cir-
cumstances, there can be a duty running from an educa-
tional institution to students, and institutions should no
longer rely on the absence of in loco parentis responsibil-
ities to insulate them from liability when students are
injured on campus. The shift toward campus responsi-
bility has occurred incrementally, with cases looking
closely at the facts leading to injury, and particularly the
foreseeability of an incident.

Recent cases have held that educational institutions
had a duty to students in cases involving injuries result-
ing from an assault in a campus dorm,!” fraternity haz-
ing incidents,!8 alcohol excesses,!? injuries to athletes,20
and injuries related to a student’s mental illness.2! In
each instance, the court held that the institution was, or
should have been, aware of the likelihood of injury
because of the pattern of behaviors or events leading up
to the injury.

Although New York cases have generally not found
a duty running from the institution to individual stu-
dents, these cases have uniformly noted that in those
cases the institution had no notice of the conditions that
led to a student’s harm.22 In a factually appropriate
case, it is quite possible that a New York institution
could be held liable for injury inflicted by a student on
him or herself or another. For example, a fact pattern in
which a mentally ill student harms him or herself or
another student on campus is very likely to involve the
kind of behavior and contacts with administration and
staff that would make such an injury foreseeable in the
eyes of a court. This was precisely the case in Shin v.
Massachusetts Institute of Technology. In this 2005 opin-
ion, the plaintiff withstood a motion for summary judg-
ment on a claim for wrongful death of a student who
committed suicide in her dorm room following a sub-
stantial and well-documented deterioration of her men-
tal condition. The case has significant implications for
the way colleges and universities handle students suf-
fering from a mental illness.

The Shin Case

Elizabeth Shin entered MIT in 1998.23 The following
February she was taken by ambulance to Massachusetts
General Hospital when her boyfriend found Elizabeth
was acting disoriented following an alleged overdose of
Tylenol with codeine. According to her parents, Eliza-
beth denied this was a suicide attempt, and Elizabeth
claimed that she took what she thought would be a suf-
ficient dose of the prescribed medication to afford her a
good night’s sleep following a diagnosis of mononucle-
osis. During her week-long hospitalization, MIT court

papers claimed that Elizabeth revealed that she had
mental health problems while in high school (her par-
ents claim not to have known this). Elizabeth’s house-
master contacted Elizabeth’s parents who met with
Elizabeth’s treating physicians and social workers.

Before her discharge, Elizabeth’s father met with
Dr. Kristine Girard, one of the full-time psychiatrists at
the Mental Health Services department (counseling cen-
ter) at MIT, and it was agreed that, upon discharge,
Elizabeth would resume classes at MIT and she would
see Dr. Girard every 2-3 weeks. Dr. Girard met with
Elizabeth three times between February and May. She
diagnosed Elizabeth with “adjustment disorder” and
later noted she was suffering from “situational issues.”
At the end of the term, Dr. Girard recommended more
therapy upon her return to campus for her sophomore
year.

Elizabeth spent an uneventful summer with her
parents at home in New Jersey. She returned for the fall
term at MIT and did not visit the counseling center
until early October, following a break-up with her
boyfriend. During this time, Elizabeth was engaged in
cutting behavior, something she had done in high
school. The psychiatrist who met with Elizabeth at the
counseling center noted general symptoms of mood
disorder, such as reduced sleep and erratic eating
habits, but felt she was in no immediate danger. Eliza-
beth returned to the counseling center about a week
later, and met again with Dr. Girard. She claimed she
was feeling “significantly better,” but the doctor noted
an “underlying sadness.”

In November, Elizabeth’s friends, concerned about
her cutting activity, urged her to meet with Dean
Arnold Henderson, and she did so, showing the Dean
the scratches on her arm, at the Dean’s request. The
Dean made an appointment at the counseling center,
but it is unclear whether this meeting occurred. In
December, Dean Henderson received an e-mail from
Elizabeth that was forwarded by one of Elizabeth’s pro-
fessors indicating that Elizabeth said she had bought a
bottle of sleeping pills with the intention of using them
to overdose, but she had changed her mind. The Dean
contacted Elizabeth, but she appeared to be doing well.
The Dean reported the incident to Dr. Girard.

It was not until several months later that Elizabeth’s
behavior again began to worry those around her. Just
before spring break, early in the morning on March 18,
2000, following another break-up with a boyfriend, a
student notified the housemaster that Elizabeth was
extremely upset and was cutting herself. She was taken
immediately to the MIT campus infirmary, where the
physician who examined Elizabeth contacted the on-call
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psychiatrist. The psychiatrist admitted Elizabeth to the
infirmary, as it was determined it would not be safe to
return Elizabeth to her dorm.

The following day, Elizabeth was discharged back
to her dorm, where students reported she remained dis-
traught. Shortly thereafter, her parents arrived to bring
her home for spring break. Elizabeth’s parents were
informed that she had been admitted to the infirmary,
but they contend they were not told why she had been
admitted, and Elizabeth refused to discuss it. Her par-
ents stated that she appeared to be fine while she was
home for break, and they saw no reason to keep her
home. Upon her return to school however, her house-
master received numerous reports from students and
graduate resident tutors in her dorm that her condition
was deteriorating. Friends were staying up with her at
night to assure her safety.

On March 23, Elizabeth was seen by a new psychia-
trist at the center, Dr. Linda Cunningham, who noted
she was experiencing a “severe” depressive episode,
and prescribed anti-depressant medication. On subse-
quent visits through the end of March, Dr. Cunningham
noted that Elizabeth might require hospitalization. Dur-
ing the first week in April, Elizabeth contacted Dean
Henderson'’s office about rescheduling exams and the
Dean agreed, remaining in contact with her housemas-
ter about her condition. Elizabeth also had several ther-
apy sessions with Dr. Cunningham at the MIT Mental
Health Department, and arrangements were made for
Elizabeth to be evaluated for therapy at a clinic off cam-
pus. On April 5 and 6, two of Elizabeth’s Spanish
instructors expressed concern about cuts on Elizabeth’s
arms. After one instructor placed four calls to Dean
Henderson, she was informed there was no need to be
concerned because action was being taken to assure
Elizabeth’s safety.

On the evening of April 8, 2000, Elizabeth informed
another student in her dorm that she intended to kill
herself with a knife. The student called campus security,
and Elizabeth was taken to the Mental Health Center.
The staff physician contacted the on-call psychiatrist,
Dr. Anthony Van Niel, who spoke with Elizabeth briefly
on the phone, and determined that Elizabeth was not
acutely suicidal. Elizabeth was returned to her dorm
with no restrictions or follow-up planned.

On April 9, 2000, Elizabeth’s parents visited her for
the afternoon. They noted that Elizabeth looked a bit
tired and harried, but nothing about her appearance or
behavior led them to be concerned. She discussed plans
for the week ahead and plans for the future. No one at
MIT disclosed to Elizabeth’s parents her frequent visits

to the counseling center or their concerns about her
recent behavior.

About 12:30 a.m. on April 10, 2000, two students
notified the housemaster that Elizabeth requested that a
student erase her computer files, as she planned to kill
herself that day. The housemaster called the Mental
Health Center and her call was returned by Dr. Van
Niel. Dr. Van Niel told the housemaster to check on
Elizabeth, but that it was not necessary to bring her to
the Center as Elizabeth had assured Dr. Van Niel that
she was fine and Elizabeth'’s friends had overreacted
two days before. The housemaster checked on Elizabeth
at 6:30 a.m., and decided not to wake her, as all was
quiet. The housemaster conveyed these events to Dean
Henderson, as a “deans and psychs” meeting was
scheduled later that morning. A little later, around 9:45
a.m., Elizabeth called the housemaster and accused her
of wanting to send her home, and stated words to the
effect that the housemaster would not have to worry
about her anymore. The housemaster again called Dean
Henderson, and he assured the housemaster that the
conversation would be mentioned at the meeting.

Elizabeth’s case was discussed at the “deans and
psychs” meeting held at 11:00 a.m. on April 10, 2000.
An appointment was made for Elizabeth at an off-cam-
pus facility, and a message was left with Elizabeth noti-
fying her of the appointment.

Shortly before 9:00 p.m. that same day, the smoke
alarm in Elizabeth’s room went off. Campus police and
the Cambridge Fire Department found Elizabeth
engulfed in flames. She was transported to Massachu-
setts General Hospital, with third degree burns over
65% of her body. Four days later, her parents were told
that she had suffered irreversible neurological brain
damage and life support was terminated.

Two years later, in 2002, Elizabeth Shin’s parents
filed a lawsuit against MIT, as well as the clinicians at
the MIT Mental Health Center, two Deans, and the
housemaster, claiming breach of contract, gross negli-
gence, negligent infliction of emotional distress, and a
violation of the Massachusetts” consumer protection
statute. The plaintiffs contended that defendants failed
to inform them of their daughter’s condition and the
opportunity to oversee her care, and that the defen-
dants failed to provide adequate coordinated care for
her. The defendants moved for summary judgment dis-
missing the claims. The Court granted summary judg-
ment on the breach of contract, consumer protection
and negligent infliction of emotional distress claims, but
denied summary judgment on the claim of gross negli-
gence against the dean, the housemaster, and the psy-
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chiatrists. The defendants claimed that there was no
duty running from the defendants to Elizabeth Shin.
However, the Court held that the number and nature of
contacts between defendant physicians, administrators
and housemaster was sufficient to establish that defen-
dants “could reasonably foresee that Elizabeth would
hurt herself without proper supervision. Accordingly,
there was a ‘special relationship” between the MIT
Administrators, Dean Henderson, [the housemaster],
and Elizabeth imposing a duty [on the defendants] to
exercise reasonable care to protect Elizabeth from
harm.”

The Shin court cited Schieszler v. Ferrum College, in
which the court also found a special relationship run-
ning from the institution to the student which was suffi-
cient to meet the burden on summary judgment of the
existence of a special relationship between the college
and the student, giving rise to a duty of care. The Court
denied defendant’s summary judgment motion, hold-
ing that the student’s several contacts with the campus
police, the dean and the dormitory resident assistant
indicating the student’s intent to take his life, could
lead a trier of fact to conclude that there was “an immi-
nent probability” that the student would try to hurt
himself, and the defendants had notice of this specific
harm. The defendant’s failure to contact the student’s
guardian with information about threats to harm him-
self supported the plaintiff’s allegation that the college
breached a duty of care to the student. This case was
eventually settled.

The factual basis for the holding in these cases
should give institutions of higher learning pause. It is
clear that courts will look specifically at how a student’s
needs are handled by a particular administration and
counseling center, and lofty concepts, such as in loco
parentis, will not protect an institution where the facts
indicate the institution knew of a threat and did not act
to prevent harm. The summary judgment rulings in
Shin and Schieszler did not address the difficult issue of
whether defendants were actually responsible for pre-
venting the troubled students’ suicides as the Court did
not reach the question of causation on summary judg-
ment. However, the holding that the schools had a duty
to the students is significant. Both Shin and Schieszler
plaintiffs alleged that the schools’ failure to notify the
students’ parent/guardian was a factor in causing each
student’s death. Both Courts agreed, holding that there
was an obligation to notify the students’ parents and
guardian of an imminent potential threat of which the
school is aware and which the parent or guardian may
be able to prevent. The duty to notify is in direct contra-
vention of confidentiality requirements, and schools

must tread a careful path in the decision to disclose
confidential patient information. While duty is just one
element of a negligence claim, the acceptance of a duty
running from the institution to a student is a substantial
change in the law with significant consequences.

Responding to the Issue

Post-secondary institutions must recognize and
respond to the increased number of students with psy-
chiatric disorders on campus. The possibility of liability
arising from a duty to respond to foreseeable injuries
requires institutions of higher learning to examine what
would constitute a breach of this duty and how to
reduce this liability. Even as most institutions report
stepped-up efforts to meet student mental health
needs—such as increasing staff training, more counsel-
ing staff, adding counseling hours, and part-time coun-
seling staff during peak demand periods—these efforts
are not enough, as about 75% of counseling centers sur-
veyed believed that their centers continue to require
more hours based on client needs, stating that present
psychiatric hours were “woefully inadequate.”2* In
addition, institutions have begun to intensify outreach
programs, including providing information on mental
health services at orientation; training for faculty, staff,
and residence personnel; regular education programs,
education materials sent to students and parents; and
mental health screening days in an effort to identify and
serve those on campus with psychiatric issues.?>
Despite these efforts, it appears that many institutions
have not reconciled their policies with the reality of a
responsibility to protect students from foreseeable
harm.

In an on-line forum discussing the Shin case, some
participants strongly expressed the feeling that institu-
tions should bear no responsibility for the mental health
of their students, that students at risk of harm should
be removed from campus housing, and possibly from
the institution entirely. Some noted that the case would
have a chilling effect on the admission of students with
certain disorders, or worse yet, would prevent students
from getting the help they need.26 Some institutions
have taken a tack of essentially weeding out students as
soon as their symptoms become manifest by imposing a
choice between an involuntary medical leave or a vol-
untary leave of shorter duration.?” Students experienc-
ing psychiatric disorders may also engage in behavior
that violates the rules of student conduct, and colleges
may offer a “choice” between voluntary medical leave
or disciplinary action. This course of action could con-
stitute “intentional” discrimination under the Rehab
Act and ADA and legal counsel should certainly be con-
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sulted if an institution elects to remove risky students
in this manner.

A far more effective and practical solution is to
address the issue directly so that the institution is in a
position to demonstrate that even if there is a duty to
an injured student, the institution will not be in breach
of that duty. The administration must demonstrate a
recognition that mental health services are a critical
component of caring for today’s student and must
assure that every member of the campus community
recognizes the signs and symptoms of a mental illness
and knows when and how to respond. In accomplish-
ing this, the institution must evaluate its particular
needs and implement an effective risk management
program in consultation with clinicians and attorneys
experienced in mental health law, college campus liabil-
ity, risk management, and related areas of practice.
Existing policies and procedures should be carefully
reviewed by the administration and expert legal coun-
sel. The administration and counsel should identify,
compose, and implement any new procedures neces-
sary to assure that confidentiality and accommodation
rules are preserved at the same time mechanisms are in
place to protect the students and campus from harm.
The administration should conduct regular reviews of
these procedures and actively assure that the proce-
dures are implemented, and that the mechanism for
implementing these is sufficient. The following are con-
siderations in constructing a strategy for protecting an
institution from liability:

* Clear directives and procedures must be established
for assuring that any concerns raised about a stu-
dent’s mental health are addressed promptly and
appropriately.

* The administration must recognize the counseling
center’s role in fulfilling the mission of the universi-
ty to retain students and help the students meet
their academic goals.

* The counseling center and the administration must
understand the limits of the counseling center’s abil-
ities, establish clear policies to protect students
whose needs exceed the resources of the campus
counselors, and establish protocols for promptly
meeting the students’ and the community’s needs in
any way necessary. This must include clear policies
for disclosure including contacting parents, warning
those at risk, or making arrangements for hospital-
ization or other care, if indicated.

* The university must identify off-campus resources
for addressing those in crises, including law enforce-
ment, treatment providers, and hospitals, and must

identify the circumstances where it is appropriate or
necessary to avail itself of these resources.

The counseling center and the administration
should assure there is a well-established and regular
communication between the various departments of
the institution, including the deans’ offices, residen-
tial services, the health center, any disciplinary
board or entities, and campus security, that allows
all who could potentially come in contact with a stu-
dent in crisis to raise concerns. A mechanism should
be in place for developing an action plan to protect
the affected student. These interactions between
departments must be consistent with confidentiality
strictures.

There must be ongoing efforts to educate the entire
campus community to recognize those struggling
with psychiatric issues, the resources available to
assist such individuals, and how and when to con-
nect these individuals with the assistance they need.

Preventive and developmental activities, including
outreach, consultation, personal growth issues, and
education activities, must be dynamic and ongoing.
Counseling centers should be a visible presence at
orientation, freshman seminars, activity fairs and
campus residences.

Counseling centers must be adequately funded. The
financing of mental health services should be ana-
lyzed and issue of access balanced with funding. For
example, the institutions should assure that no stu-
dent will be turned away if they are unable to pay
for services. A careful evaluation may reveal that
counseling centers are even able to generate revenue
for much needed services through co-pays.

The counseling center’s ability to appropriately
manage clinical needs should be evaluated regularly
and adjustments made to assure the most effective
delivery of services to students. The importance of
meeting student needs by providing immediately
accessible appointments, phone and internet consul-
tations, evening and drop-in appointments should
be considered and addressed. Some universities are
experimenting with placing counselors in residences
periodically in the evenings to encourage accessibili-
ty to services. Resources may be stretched by appro-
priate peer counseling programs, the use of gradu-
ate interns, group therapy, and developing self-help
programs, such as pamphlets, videos, books, and
access to Internet resources. Caseload management
should be regularly evaluated and adjustments to
staffing should be made when necessary. Diversity
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in counselors’ background, culture and training also
should reflect the composition of the student body.

* The administration must consider and adopt a poli-
cy for when and how to identify and contact stu-
dents at risk while preserving confidentiality.

* The administration should provide an opportunity
for parents to approach the institution’s counseling
center about their children’s mental health concerns
both as incoming students with a history of mental
health treatment or with concerns that develop in
the course of their college years.

The counseling center’s role in “bailing out” stu-
dents, as in making arrangements for deferring
assignments or exams or facilitating a change in res-
idence, must be delineated, and the procedure for
doing so clearly established.

* Whether and when disciplinary proceedings should
be initiated against a student experiencing psychi-
atric symptoms should be determined.

e Disclosure and confidentiality rules should be
reviewed and understood by everyone concerned
with the counseled individuals. Policies, including
student staffing at campus counseling centers,
should be developed and reviewed for potential
breaches of confidentiality.

All policies addressing disclosure should identify to
whom disclosure may be made under relevant cir-
cumstances.

The administration and the counseling center
should set a policy and procedure for when and
how to obtain “prospective” disclosures from stu-
dents authorizing the institution to contact family.
The policy (and the disclosure forms) should also
address the circumstances that would allow the use
of these disclosures.

There should be disclosure policies for immediate/
emergency disclosures, and less immediate but
nonetheless pressing disclosures. For example, stu-
dents showing signs of an eating disorder that grad-
ually becomes critical may be identified and the
issue effectively addressed if disclosed well before
the student reaches a crisis.

* A policy should be developed for evaluating and
documenting alternatives to disclosure.

A policy should be developed addressing circum-
stances when disclosure will not be appropriate and
the alternatives available under these circumstances.

* Appropriate disclosure forms should be drafted,
reviewed by legal counsel, and made a part of the
policies and procedures.

* Counseling staff should be thoroughly educated
regarding legal and ethical issues and should have
access to legal counsel when necessary. Administra-
tion should consult with legal counsel whenever a
question arises regarding a student’s behavior on
campus.

“Universities and colleges must
recognize the dramatic increase of those
with psychiatric disorders on campus
and their exposure to liability if they fail
to act.”

Conclusion

Universities and colleges must recognize the dra-
matic increase of those with psychiatric disorders on
campus and their exposure to liability if they fail to act.
It is essential that colleges and universities conduct a
careful evaluation of their practices and policies, ideally
in consultation with legal counsel who have expertise
specific to these issues, to assure the protection of these
students, the campus community, and the institution
itself.
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